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(b) Under §1.1502-91T(d)(1), L and L1 com-
pose a loss subgroup on May 19, Year 2, the
day they become members of the M group.
Under paragraph (b)(1)(ii) of this section,
section 382 and the regulations thereunder
are applied to L to determine whether L (and
therefore the L loss subgroup) has an owner-
ship change with respect to the loss
carryovers from Year 1 on May 19, Year 2, a
testing date because of B’s sale of L stock to

M. The sale of L stock to M results in only
a 45 percentage point increase in A’s owner-
ship of L stock. Thus, there is no ownership
change of L (or the L loss subgroup) with re-
spect to those loss carryovers under para-
graph (b)(2)(ii) of this section on that day.

(c) June 9, Year 3, is also a testing date
with respect to the L loss subgroup because
of A’s sale of M stock to C. The sale results
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in a 56 percentage point increase in C’s own-
ership of L stock, and L has an ownership
change. Therefore, the L loss subgroup has
an ownership change on that day with re-
spect to the loss carryovers from Year 1.

(d) Paragraph (b)(1)(i) of this section re-
quires that section 382 and the regulations
thereunder be applied to M to determine
whether M (and therefore the M loss group)
has an ownership change with respect to the
net operating loss carryover from Year 2 on
June 9, Year 3, a testing date because of A’s
sale of M stock to C. The sale results in a 70
percentage point increase in C’s ownership of
M stock, and M has an ownership change.
Therefore, the M loss group has an ownership
change on that day with respect to that loss
carryover.

(3) Special adjustments—(i) Common
parent succeeded by a new common par-
ent. For purposes of determining if a
loss group has an ownership change, if
the common parent of a loss group is
succeeded or acquired by a new com-
mon parent and the loss group remains
in existence, the new common parent is
treated as a continuation of the former
common parent with appropriate ad-
justments to take into account shifts
in ownership of the former common
parent during the testing period (in-
cluding shifts that occur incident to
the common parent’s becoming the
former common parent).
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(ii) Newly created loss subgroup parent.
For purposes of determining if a loss
subgroup has an ownership change, if
the member that is the loss subgroup
parent has not been the loss subgroup
parent for at least 3 years as of a test-
ing date, appropriate adjustments must
be made to take into account owner
shifts of members of the loss subgroup
so that the structure of the loss sub-
group does not have the effect of avoid-
ing an ownership change under section
382. (See paragraph (b)(3)(iii) Example 3
of this section.)

(iii) Examples. The following exam-
ples illustrate the principles of this
paragraph (b)(3).

Example 1. New common parent acquires old
common parent. (a) A, who owns all the L
stock, sells 30 percent of the L stock to B on
August 26, Year 1. L owns all the L1 stock.
The L group has a consolidated net operating
loss arising in Year 1 that is carried over to
Year 3. On July 16, Year 2, A and B transfer
their L stock to a newly created holding
company, HC, in exchange for 70 percent and
30 percent, respectively, of the HC stock. HC,
L, and L1 thereafter file consolidated re-
turns. Under the principles of §1.1502-75(d),
the L loss group is treated as remaining in
existence, with HC taking the place of L as
the new common parent of the loss group.
The following is a graphic illustration of
these facts:
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(b) On November 11, Year 3, A sells 25 per-
cent of the HC stock to B. For purposes of
determining if the L loss group has an own-
ership change under paragraph (b)(1)(i) of
this section on November 11, Year 3, HC is
treated as a continuation of L under para-
graph (b)(3)(i) of this section because it ac-
quired L and became the common parent
without terminating the L loss group. Ac-
cordingly, HC’s testing period commences on
January 1, Year 1, the first day of the tax-
able year of the L loss group in which the
consolidated net operating loss that is car-
ried over to Year 3 arose (see §1.382-
2T(d)(3)(i)). Immediately after the close of
November 11, Year 3, B’s percentage owner-
ship interest in the common parent of the
loss group (HC) has increased by 55 percent-
age points over its lowest percentage owner-
ship during the testing period (zero percent).

26 CFR Ch. | (4-1-97 Edition)

Accordingly, HC and the L loss group have
an ownership change on that day.

Example 2. New common parent in case in
which common parent ceases to exist. (a) A, B,
and C each own one-third of the L stock. L
owns all the L1 stock. The L group has a con-
solidated net operating loss arising in Year 2
that is carried over to Year 3. On November
22, Year 3, L is merged into P, a corporation
owned by D, and L1 thereafter files consoli-
dated returns with P. A, B, and C, as a result
of owning stock of L, own 90 percent of P’s
stock after the merger. D owns the remain-
ing 10 percent of P’s stock. The merger of L
into P qualifies as a reverse acquisition of
the L group under §1.1502-75(d)(3)(i), and the
L loss group is treated as remaining in exist-
ence, with P taking the place of L as the new
common parent of the L group. The follow-
ing is a graphic illustration of these facts:
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(b) For purposes of determining if the L
loss group has an ownership change on No-
vember 22, Year 3, the day of the merger, P
is treated as a continuation of L so that the
testing period for P begins on January 1,
Year 2, the first day of the taxable year of
the L loss group in which the consolidated
net operating loss that is carried over to
Year 3 arose. Immediately after the close of
November 22, Year 3, D is the only 5-percent
shareholder that has increased his ownership

interest in P during the testing period (from
zero to 10 percentage points).

(c) The facts are the same as in paragraph
(a) of this Example 2, except that A has held
23Ys shares (23%s percent) of L’s stock for five
years, and A purchased an additional 10
shares of L stock from E two years before
the merger. Immediately after the close of
the day of the merger (a testing date), A’s
ownership interest in P, the common parent
of the L loss group, has increased by 673 per-
centage points over her lowest percentage
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ownership during the testing period (23%s per-
cent to 30 percent).

(d) The facts are the same as in (a) of this
Example 2, except that P has a net operating
loss arising in Year 1 that is carried to the
first consolidated return year ending after
the day of the merger. Solely for purposes of
determining whether the L loss group has an
ownership change under paragraph (b)(1)(i) of
this section, the testing period for P com-
mences on January 1, Year 2. P does not de-
termine the earliest day for its testing pe-
riod by reference to its net operating loss
carryover from Year 1, which 8§§1502-1(f)(3)
and 1.1502-75(d)(3)(i) treat as arising in a
SRLY. See §1.1502-94T to determine the ap-
plication of section 382 with respect to P’s
net operating loss carryover.

Example 3. Newly acquired loss subgroup par-
ent. (a) P owns all the L stock and L owns all

26 CFR Ch. | (4-1-97 Edition)

the L1 stock. The P group has a consolidated
net operating loss arising in Year 1 that is
carried over to Year 3. On January 19, Year
2, L issues a 20 percent stock interest to B.
On February 5, Year 3, P contributes its L
stock to a newly formed subsidiary, HC, in
exchange for all the HC stock, and distrib-
utes the HC stock to its sole shareholder A.
HC, L, and L1 thereafter file consolidated re-
turns. A portion of the P group’s Year 1 con-
solidated net operating loss is apportioned to
L and L1 under §1.1502-21T(b) and is carried
over to the HC group’s year ending after Feb-
ruary 5, Year 3. HC, L, and L1 compose a loss
subgroup within the meaning of §1.1502-
91T(d) with respect to the net operating loss
carryovers from Year 1. The following is a
graphic illustration of these facts:
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(b) February 5, Year 3, is a testing date for
HC as the loss subgroup parent with respect
to the net operating loss carryovers of L and
L1 from Year 1. See paragraph (b)(1)(ii)(B) of
this section. For purposes of determining
whether HC has an ownership change on the
testing date, appropriate adjustments must
be made with respect to the changes in the
percentage ownership of the stock of HC be-
cause HC was not the loss subgroup parent

for at least 3 years prior to the day on which
it became a member of the HC loss subgroup
(a testing date). The appropriate adjust-
ments include adjustments so that HC suc-
ceeds to the owner shifts of other members
of the former group. Thus, HC succeeds to
the owner shift of L that resulted from the
sale of the 20 percent interest to B in deter-
mining whether the HC loss subgroup has an
ownership change on February 5, Year 3, and
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on any subsequent testing date that includes
January 19, Year 2.

(4) End of separate tracking of certain
losses. If §1.1502-96T(a) (relating to the
end of separate tracking of attributes)
applies to a loss subgroup, then, while
one or more members that were in-
cluded in the loss subgroup remain
members of the consolidated group,
there is an ownership change with re-
spect to their attributes described in
§1.1502-96T(a)(2) only if the consoli-
dated group is a loss group and has an
ownership change under paragraph
(b)(1)(i) of this section (or such a mem-
ber has an ownership change under
§1.1502-96T(b) (relating to ownership
changes of subsidiaries)). If, however,
the loss subgroup has had an ownership
change before §1.1502-96T(a) applies,
see §1.1502-96T(c) for the continuing ap-
plication of the subgroup’s section 382
limitation with respect to its pre-
change subgroup attributes.

(c) Supplemental rules for determining
ownership change—(1) Scope. This para-
graph (c) contains a supplemental rule
for determining whether there is an
ownership change of a loss group (or
loss subgroup). It applies in addition
to, and not instead of, the rules of
paragraph (b) of this section. Thus, for
example, if the common parent of the
loss group has an ownership change
under paragraph (b) of this section, the
loss group has an ownership change
even if, by applying this paragraph (c),
the common parent would not have an
ownership change.

(2) Cause for applying supplemental
rule. This paragraph (c) applies to a
loss group (or loss subgroup) if—

(i) Any 5-percent shareholder of the
common parent (or loss subgroup par-
ent) increases its percentage ownership
interest in the stock of both—

(A) A subsidiary of the loss group (or
loss subgroup) other than by a direct or
indirect acquisition of stock of the
common parent (or loss subgroup par-
ent); and

(B) The common parent (or loss sub-
group parent); and

(ii) Those increases occur within a 3
year period ending on any day of a con-
solidated return year or, if shorter, the
period beginning on the first day fol-
lowing the most recent ownership

26 CFR Ch. | (4-1-97 Edition)

change of the loss group (or loss sub-
group).

(3) Operating rules. Solely for pur-
poses of this paragraph (c)—

(i) A 5-percent shareholder of the
common parent (or loss subgroup par-
ent) is treated as increasing its per-
centage ownership interest in the com-
mon parent (or loss subgroup parent)
or a subsidiary to the extent, if any,
that any person acting pursuant to a
plan or arrangement with the 5-percent
shareholder increases its percentage
ownership interest in the stock of that
entity;

(if) The rules in section 382(1)(3) and
§§1.382-2T(h) and 1.382-4(d) (relating to
constructive ownership) apply with re-
spect to the stock of the subsidiary by
treating such stock as stock of a loss
corporation; and

(iii) In the case of a loss subgroup, a
subsidiary includes any member of the
loss subgroup other than the loss sub-
group parent. (The loss subgroup par-
ent is, however, a subsidiary of the loss
group of which it is a member.)

(4) Supplemental ownership change
rules. The determination whether the
common parent (or loss subgroup par-
ent) has an ownership change is made
by applying paragraph (b)(1) of this sec-
tion as modified by the following addi-
tional rules—

(i) Additional testing dates for the com-
mon parent (or loss subgroup parent). A
testing date for the common parent (or
loss subgroup parent) also includes—

(A) Each day on which there is an in-
crease in the percentage ownership of
stock of a subsidiary as described in
paragraph (c)(2) of this section; and

(B) The first day of the first consoli-
dated return year for which the group
is a loss group (or the members com-
pose a loss subgroup);

(ii) Treatment of subsidiary stock as
stock of the common parent (or loss sub-
group parent). The common parent (or
loss subgroup parent) is treated as
though it had issued to the person ac-
quiring (or deemed to acquire) the sub-
sidiary stock an amount of its own
stock (by value) that equals the value
of the subsidiary stock represented by
the percentage increase in that per-
son’s ownership of the subsidiary (de-
termined on a separate entity basis). A
similar principle applies if the increase
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